11
12
13

14

21
22
23
24

25

2.6
2.7
28

31

CHAPTER 1

INTRODUCTION
(@Y= V1= OO 1
DEfiNItioN Of @ CONIITACT.......c.eciieciiectie ettt ettt ettt esbe e sbeesbeesaeesatesabesbeesaeesnns 2
SOUICES OFf CONTACE LBW ...cceveieiiie ettt ettt et e s e e s ar e e sabeeebee e sabeeebaeesanis 2
1.3.1  COMMON LBW ...ttt ettt e e ettt e e e et e e e e bt e e e e sebbeeassaseeaesbreeassbseeassssneanannes 2
1.3.2  Uniform CommeErCial COOE ......c..oovieireeitiectie ettt ettt stee e sttt e e be e sbeesaeesaneens 3
1.3.3  Other StAIULONY SOUICES........ciueitiieieieeiisiesiesie ettt s e b s s sne s e e 4
1.3.4 United Nations Convention on Contracts for the International Sale of Goods.............. 6
135  “E-SIgN" @NAUETA ...ttt sne st sn e a e e e eneenenrens 6
ClasSifiCation Of CONTACES.........cuiiiiiiieeti et et ctee et teesteesteesteesbeesatesabesbesbeesbeesbessessnsenns 9
O R o W 1= o1 = SO 9
1.4.2 Unilateral and BIil@teral...........c.ooooviiiieiiieeeciee ettt ettt e 9
1.4.3 Enforceable and Unenforceable CONIactS........cceevveeeeveeeeieecee e 10
O AV o TTo I o T ANV 0 T = o T 12
145 EXPressand IMPlIEd ..o st 12
R G = o U1 o0 YA O] 11 = o = 13
1.4.7 Divisible and INAIVISIDIE.........coeoieeieceeeeeeeeeee ettt 14
CHAPTER 2
FORMATION ESSENTIALS
OVEIVIBIW ..ottt et ettt e et e e be e e e e ae e e be e ebeesbeesbeesasesabeeabeenbe e beesbeesaeesasesnteenbeesseesaeesans 17
Parties Competent t0 CONLIACT .........ceeiieiieree e e e et e e e e e e e sraesnneens 17
Proper SUDJECE IMALTEY ... ..ottt et re e e sne et e seesneeneas 18
V= 1o O] 0= Lo [< = (o] o H OO 19
2401 INGENEA ..ottt ettt st bbb b e e be e eare b e e be e ebeesaeesaeenans 19
2.4.2 What Constitutes CONSIEratiON .......cccuveeiieecieeectiee ettt et e e eree e sreeeebee e 20
2.4.3 TheEffectiveness of CONSIAEratioN.........cceeiceieiiiiiicieeecee et 22
244 The Adequacy Of CONSIAEIEIION ......ccceeiiieeiieeeeerie et ens 22
245 Promissory Estoppel: Substitute for CONSIderation............cocooeeeeerenereseneneieneniens 23
MULUBIILY Of AQIrEEMENT .....vieiee et a et e s re e e sreeseenresneeneas 26
251 TN GENEIA ..ottt e et e be e et e e eae e e bae e sbeeennaeenns 26
A T © i = £ T 26
2.5.3  ACCEPLANCES. ... ittt ettt ettt e et et e st e et e et e e be e s be e e ae e eae e e abeebe e sbe e saeesaeenaee 27
Mutuality Of OBIIGALION ......c.ceeeiriiiiit i 28
Drafting CONSIAEIALIONS. ......cccveiieiiesiecieeie ettt e e e e e et e s be et estesreeneesreereensesneennas 29
Litigation CONSIAEIaliONS........cccveiieiieieesiesiesee e eseeste e ste e s e see e e s teesre e seesseesaeesneesnneeneesnneans 29
CHAPTER 3
PROBLEMSIN FORMATION
OVEIVIBIW ...ttt et e ettt e e e e et e e et e e st e e eebeeeeateesbeeesateesnteeebeeesnbeseaseeessseesnsesesareesnseeenns 31



GUIDE TO NEW JERSEY CONTRACT LAW

32
33

34

35

3.6

3.7
3.8

3.9

3.1.1 Misrepresentation of Material Issues or Fact (Fraudulent Misrepresentation) ........... 31
3.1.2  Mistake Of LW OF FACT......cceiiiiieieiesie et 32
30 0 T 1= = PN 32
G I I U S 32
315 UNAUE INFIUBNCE.......ccuiieiieirie et 33
3.1.6 Unconscionability or Lack of CapaCity ........cccecvreeerieerieeren e se e se e 33
Digtinction between Void and Voidable CONracts...........ccoooeveeenirieeiene e 33
B L= o= 1 (o) o OSSN 35
GG I A 1 W 1= 0T TR 35
3.3.2 Elementsfor ContraCt AVOIANCE..........ccerueeeiririesi st 36

A. [N GENEIAL ... ettt eas 36

B. Misrepresentation Of FaCt ..........ccoooeiiiieie e 36

C. Fact must have been Material or Fraudulent............ccooceivieein e 37

D. Reliance 0n REPreSentation ..........c.ccceeeererenesieseeesese s 37
3.3.3  INSUIANCE POLICIES ..ottt nbe s 38
IHISEBKE. ...ttt ettt st se b e s e et et et e st e neebeeRe e b e s ee s e e e neeneenenrennan 39
Tt R T 7= 0= - | PSR 39
3.4.2 Mistake of Fact versus Mistake Of LaW .......ccoeecriiriene e 39
34.3  MULUA MISEBKE........eceeeiecieie ettt st e st e e naennenneenes 40
344 Unilateral MIStBKE........cceieeiiiirieiisie ettt nne s 41
Ilegality and UNCoNSCION@DIITY .......ccceeieeiie et ne e 41
3.5.1 Contractsin Violation of Law or PUBblic POIICY ......c.coivieeiiiieeeeee e 41
3.5.2  EXCUIPAOrY CONIACES.......oitiriitireeieiieiesieeie sttt 42
3.5.3  NON-COMPELE AQIrEEIMENTS ....o.eeiiiiieeieete ettt n e e nesre e e 44
354  FOrum SElECtioN ClAUSES ........cceriiriiriiieieieeres sttt a4
3.5.5  Franchise CONraCtS........coceiiiieieiieiee ettt s see s 45
3.5.6 Unconscionability under the Uniform Commercial Code.........cccoovreeivrenceinneeenne 46
DU ESS ..ttt ettt e e et e e e et et e e et b e e e e eaatee e e e ate e e e eaate e e e enare e e e eanree e enreeeeenras 47
G TN A L W 1= 0T TR 47
R A = 017 o= N o (o= TP 47
G ST T 10110 (o o1 G N 0= (T 48
UNAUE INFIUBNCE. ...ttt ettt et e st sse e sesne s e e eesneeeesreennens 48
The INCaPACIty Of PaITIES ........coiiiiieeeieeees e nne s 50
3.8.1 Historical BaCkground............cccoivieeiiiieiesi ettt 50
3.8.2 Modern Notions of INCAPACITY .....cceeveiiieeriiciee e 50
3.8.3 Mentaly INCOMPELENt PEISONS........ccveiieieeiie et eie e eeste e e e see e s te et e sreesaeas 51
3.84  Statutory CONSIAEIralioNS.........coviieerieri et eee ettt e e eeesteeneeneesneeneees 52
DITING ISSUBS ...ttt bbbt bbb et e e e e e se e b nnas 52



3.10

4.1

4.2

4.3

4.4

4.5
4.6

4.7
4.8

51
5.2
5.3

GUIDE TO NEW JERSEY CONTRACT LAW

CHAPTER 4
STATUTE OF FRAUDS

R [ ([T 0 1 - R
4.2.2 What Constitutes an Interest in Land...........ccoccveiieiiinnin e
G T - S P
424 Forma Requirements Of DOCUMENTS........cccovriririririenienieseeeeesie e
425 Brokers COMMISSIONS .....cccoiieiiiiiiiieseseeie st seestesteesee e s ree e s e eseestesreestesseensesressaesens
The Statute of FraudsS fOr LOBNS ........cccoeiieiieiee e ee e e ee e esee e re e e s aee e seeeneenneens
T R [ ([ CT= 0 1= - TSR
4.3.2 Promiseto Pay the Debt Of ANONEN ..o
Uniform CommeErCial COUE .......cooiiiieiieee ettt ettt te e st e s e sare b e e be e be e beesreans
R @ V= 4V T Y ST
4.4.2 Contractsfor the Sale of Goods in EXCess of $500 .........cccverereeerienirenenenereeenenes
4.4.3 Contractsfor the Sale of SECUNTIES .......cccueiiiiiicree e
444  Contracts for Grants of SECUrity INTEIESLS .........ccverirerireieeeeeeres s
Retainer Agreements Regarding Legal ProceedingsS.........ccocevviieveciciese s
Enforcement of Non-complying CONIaCLS..........ccevvieeieiiceere et
4.6.1 TheDoctrine of Part PerfOrmanCe...........cccocvvceeieeiiee s
4.6.2  Fraud OF DECEIL ......ccecciecee ettt ettt e te e s te e s ae e sae e sne e et e e teesreesreesreeans
4.6.3 Promissory ESIOPPEL ........coiiiiiiiieieeee s
4.6.4  BUrden Of Pro0f ........ooiiiiieee st
Drafting CONSIAEIALIONS. ......cccveiieiiesie ettt et st esre e e besreeneesreeseensesneennas
Litigation CONSIAEIaliONS........cccveiieiieiieieeseesee e e seeste e sre e s e sreeseeete e re e seesseesreesneesneesneesnneans

CHAPTER 5

CONTRACT INTERPRETATION AND THE PAROL EVIDENCE RULE
L@ Y= V= S
New Jersey’s Expansive Approach to Background EVIdence...........ccccovvenireneneneiencnennns
Construction by the Court Or the JUNY...........cceeiiiieie et e
TG R [ T 0T - PR
5.3.2 IssuesDecided asaMatter Of LaW ......cceeveiiiiieni et
5.3.3 IssuesDecided asaMatter Of FaCt ........ccooviiieii i
534 Standards of REVIEW ON APPEA .......ooiiiriiiieieieieee e



GUIDE TO NEW JERSEY CONTRACT LAW

54

55

5.6

U1 =0 1 ( (= €= 11 o TR 72
5.4.1 Determining and Enforcing the Intent of the Parties..........ccccocevvevievinvcn e, 72
5.4.2 The Contract as the Best Evidence of the Parties’ Intent...........ccocoveeivvencein e 73
L T = (= o | = | =PSSOSR 74
5.4.4 Plain and Ordinary Meaning Precedes Others.........cccovveeeie e s 74
545 TheParties Knowledge of the Law at the Time of Contracting...........cccceevevveveennen. 75
5.4.6 Presumption the Parties Have Read and Understood the Contract ..........c.cceevveenene. 75
5.4.7 Disputed Contract Terms: Maxims of CONSLIUCHION .........cccoiieeeererieie e 76
A. The Contract must be Read asaWhole.........cccccoeveviiienin s, 76

B. All Terms must be Given Meaning and Effect .........cccccoocvveeceiicecccieee, 76

C. Terms must not be Given Unreasonable or Unconscionable Meanings........ 76

D. Unlawful Performance must be AVoided...........ccoooeeeninieieneiieeseeee e 76

E. Greater Weight must be Given to Negotiated Instead of Preprinted Terms.. 77

F. Ambiguities must be Construed against the Drafter ...........ccccveevenereiniennns 77

G. Expression of One Thing Implies Exclusion of Another...........cccccevvvveennee. 77

H. General Wordsto be Construed as Applying Only to those Similar to Specific
EXaMPIES ProVIAEd ........ccooveieiiieiceeree e 78

5.4.8 Reliance upon EXriNSIC EVIAENCE .........ccceireriiiresisiesie e 78
A. No Requirement of Ambiguity for the Use of Extrinsic Evidence................ 78

B. What Constitutes an AmBDIQUITY .........coceeririeierieeesee e 79

C. Types of Extrinsic Evidence Courts RECOgNIZE..........ccceveveerveeernseeiesieneens 79

The Parol EVIAENCE RUIE ..ottt nee e 84
LR TR0 R . 00 = 84
5.5.2 Weakening of the Parol EVIdeNCE RUIE...........cccvecveieeieecee e 85
55.3 ElementSof thE RUIE.........ooiieee e e 85
5.5.4 Effect on Agreements and Expressions of Intent “Outside” the Contract .................. 86
A. [N GENEFEL ... s 86

B. Parol Evidence Allowed as “Intepretative Aid” in Ascertaining Meaning of an
AMDIGUOUS CONIACE ...ttt 86

C. Parol Evidence Allowed to Interpret Unambiguous Contract ....................... 87

D. Parol Evidence Admissible to Satisfy Absent Terms........cccecoecieevieieenene 87

555 EXceptionsto APPliCaDilITY......ooiieeiee et e 88
5.5.6 Prior Contractual Negotiations and the Parol Evidence Rule...........cccccoooveceivveenenne 89
The Battle Of the FOMMS ..ot nre s 89
5.6.1  TRE PrODIEM” ..ottt nre s 89
56.2 The"Solution”: UCC 8 2-207......cccceerieeeeeieresesiesiesee et see e sessessesse e seenens 90
5.6.3 Supplying Omitted or IMplied TEIMS.......cccoiiieeeeee e 92
A. eI T = = | RPN 92



6.1
6.2

6.3
6.4

6.5

6.6

6.7
6.8

7.1

GUIDE TO NEW JERSEY CONTRACT LAW

B Uniform Commercial COUE.......cccueveriiriir e see e 93

C Duration of the CONtraCt ..........cceveir i 93

D Time and Other Details of Performance..........cccoovvcviiievievie s ceecieeniens 93

E [ T TSRS 94

CHAPTER 6
JOINT AND SEVERAL CONTRACTS

L@ Y= V= Y S 95
D= 1o PR 96
L R 1 o W 7= 1= 96
6.2.2  JOINE ODIIGALIONS.....c.cieeeeiieiietisiesiest ettt b bbb e ane e 96
6.2.3  Severa ObBligations..........coeiieieiririirieresie ettt e 97
6.24 “Joint and Several” OblIgations.........ccccveiiieiese e e 97
Determining whether a Contract Involves Joint, Several, or Joint and Several Obligations....98
Actions against Joint, Several, and Joint and Several PromiSors..........cccoovveerereneeneseeeeeneens 99
6.4.1 HiStOrical DEVEIOPIMENT ........cccoviiriiitirierierie ettt 99
6.4.2 Governing Joinder COUt RUIES..........ooiiiiiiieieieeeese e 100
6.4.3 Judgment for or against @ CO-PrOMISOL .........ccceieeieesiereesiesreeseesresee e seeee e eeeseeens 101
6.4.4 Statute Of LiMItaliONS ......cccceiiiieieiecceesee st sre et ste e e e s s s e see et e re e e e sreesnne s 101
6.4.5 Death of aJOIiNt ProMiSOr ........cccuiiiiiieeiieeee e ies e seeste e e e sre e e s e e e sneeeeere e 102
The Rights Of CO-PromiSOrS INTEN Se........oiiiiiieieieeeerese e 103
Lo R L 7= 0 - S OS 103
LS ¥ = Y o o SR 103
B.5.3  GUAIANLY ..c.veveeiictieie ettt ettt sttt e e te e te s be e te e besae et e beeae e besbeenteereeneereaneennas 104

A I 0= - | S 104

B WBIVED ..ottt et ettt st e et e e te e sreeeaeeenteenbeeebeesaeesans 104

C. o] Tl o) s Y SRRSO 106
Lo S 4o U= 00T ST 109
B.5.5  REIES .o et et r e e b saeenas 110
Joint, Several, and JoiNt aNd SEVEIal PrOMISEES. .....vvieiee e ettt e e eeee e e e e e e e eseeeeeeesseenaen 111
6.6.1 Multiple Promisees of the Same Performance...........cocooeeineneneneneeeesese s 111
6.6.2 Joinder of MUItipIE PrOMISEES. ......ccueiiiiiesie ettt 112
6.6.3 Release by aCO-PromMiSEE ......ccciiiieieiii ettt sae et esre e e nbenreas 112
1S S 10 112
NegOtiaDIE INSITUMBNES........oiieeeee ettt e e eeeeesae e e e eesneeneenes 113

CHAPTER /
M ODIFICATIONS

OVEIVIBIW ..ttt et et e e st e e s b e e s ae e e aeeeabe e be e sbeesaeesaeesatesatesnteenteebeestessteesneesnsenns 115



GUIDE TO NEW JERSEY CONTRACT LAW

7.2
7.3

74

7.5

7.6

8.1
8.2
8.3
8.4
8.5

8.6
8.7

8.8

Vi

The Meeting of the Minds ReQUIrEMENE ..........cccceeiieiee e 116
(0101 Lo = =1 o) [PPSR 117
7.3.1 Contracts not Subject to the Uniform Commercial Code...........ccccvcvrvrerenieieeiennenn. 117
7.3.2  Contracts Subject to the Uniform Commercial Code.........ccevvvvvceevviieeciennseeienine 117
Requirement that Modifications be Made in Wrting .........cccoevviicie e, 118
7.4.1 Contracts not Subject to the Statute of Frauds...........cccccvvevvieevieeveesee e 118
7.4.2 Contracts Subject to the Statute of Frauds............ccooveeiiiiieiiee e 118
7.4.3 Contracts Subject to the Uniform Commercial Code.........ccoovvvreenvneniennceeeene 120
7.4.4  Amendments Evidenced by the Conduct of the Parties.............cccccocvvnineneinennnn. 121
Superseding Agreements as ModifiCations...........ccceeveveieere e 121
ST R L (T €T - 121
7.5.2  EffECE OF DUIMESS .....eiieeee ettt sttt et eesbe e e eeseeaneens 122
NECESSANY PaTiBS ... .ttt ettt sttt e e e tesne e eeseeeneenaesneeneenes 122
CHAPTER 8
THIRD-PARTY BENEFICIARIES
L@ Y= = PSS 125
GENEral CONSIAEIALIONS.......cviieieieiceeeie ettt bttt b e bbb e 125
Third-Party Beneficiary Contracts under New Jersey Law .......cccecveveeveeneesensenseeeneeeneeens 126
The Uniform Commercial Code and Third-Party Beneficiaries..........cccoovoenvieieneicennee. 127
1= [ =P 128
85.1 Remediesof the PrOMISEE.........coiiiiiiiieieees e 128
8.5.2 Remedies of the Third-Party Beneficiary ........cccceeveveeeeiiiiicese e 129
The Promisor SDEfENSES .........coiiiiieeree e st s 129
(Oola0] 00T AN o] o] T T o= o] 0TSRRI 130
8.7.1  CONSIUCLION CONIIACES .....eeueeveeeeeiisieeiese e see e ste st te e eesresaeseesreenaeseesneeneens 130
B.7.2  LOBINS... ittt ettt b b he bt h e e bt et et eb e e e 130
8.7.3  PUDIIC CONIACES.....c.eieeieeiieiiese ettt 130
B.7.4  INSUIBINCE......ceieeeieetee ittt ettt ettt b e sttt e be e sbe e sbe e sbeesaeesaee e bt ebeebeesreesreesnnaans 131
8.75 Agreementsto Make aWIill ........ooiiiiie e 132
8.7.6  Divorce or Separation SEttlemMENtS.........cocvoerririrerereree e 132
Related DOctrings DistinQUISNEd. .........cceeiiiiieie e e e 133
8.8.1 Trustsor FidUCIAry DULIES ........cccecuiiieieiciece sttt 133
SRS I N\ [0V (o] PRSP 133
8.8.3  ASSIGNIMENT ...ttt ettt e et e ete e e eenreeneens 133
8.8.4  SUIELYSNID .ttt bbbt n e 134
8.8.5  INUEMNITY ..ottt r e e sresre e tesreeneens 135
8.8.6 Breach of Warranty and Product Liability.........cccccvvieriiiiiiiieesee e 135



8.9
8.10

9.1
9.2

9.3

94
9.5
9.6

10.1
10.2

GUIDE TO NEW JERSEY CONTRACT LAW

Drafting CONSIAEIAHIONS. ... .coueeieiieeeeree sttt sttt sttt e et e e seesbe e e e sbesreeneesaesneenes 135
Litigation CONSIAEIEIIONS........ceoueiiieieeieiitieee ettt se e s b e seesaeeeesbeere e eesaeeneenes 136
CHAPTER 9
ASSIGNMENT AND DELEGATION
L0 Y= T T PSP 137
ASSIGNMENE OF RIGNTS ...t nre s 139
9.21 Requirementsfor aValid ASSIGNMENT.........ccecveiiieeririee e 139
A. 1N GENEIA ... ettt et 139
B. FOrm Of ASSIGNIMENT ......eiiiiieeeee e et 139
C. Immediacy of Effect of Transfer ... 143
D. N o] oL 143
E. (000101 To L= = (o] TR TP 144
0.22 RIghtSOf tNE ASSIGNEL........ee e e esreennee s 144
0.2.3  LimitationS 0N ASSIGNIMENT......c.oiieiieieiiere et e st ee e e e see e e seeeees 145
9.24 Assignment of Particular RIGNES..........cooiiiiiiieiein e 146
A. EXPECLANCIES ... 146
B. LOtErY WINNINGS. ..o ottt st 147
C. (0= TH LS =Y o) N ot (o o TSR 147
9.25 Defense and Counterclaims of Promisor against ASSIgNE. .......occvveeeenveeeneeneeeeeee. 148
DElegation Of DULIES........ccciiiiieeeeee ettt bbbttt nb et 148
.31 INGENENEL ...t bbbttt 148
9.3.2 Limitations on DEEQALiON .......c.ccieieiiiiieie ettt 149
BaNKIUPLICY ISSUES.....ce i eie ettt sttt ettt et e s e s e snte e te et e e nreesneesneeeneenneennes 150
Drafting CONSIAEIALIONS. ... .cc.eeieiieeeeeieeeerte et ee et e e e eeste e e seesteeneeseeseeenseseesreensesaesneenes 150
Litigation CONSIAEIALIONS..........cveueeiiriirieriertestesiee ettt sbe st se e et b bt n e e e e e e 150
CHAPTER 10
WARRANTIES, PERFORMANCE, AND BREACH OF CONTRACT
OVEIVIEIW .ttt b et b bbb £ et et et ae e bt s b e b e nb et et e bt e bt b 153
0= R V= g = g = T TR 154
L0 R L €= 1= - SRS 154
10.2.2 Common Law EXPress WarrantieS.........cccuoeeeereeiere e seesee e e e see e eneeneens 155
10.2.3 The Uniform Commercial COUE..........cccuiieieieiieie et seeee e seees 158
A. FaN o] o1 o= (o o SRR 158
B. FOMMIBLION ...t sttt 159
C. Warranty Distinguished from Puffing or Opinion..........ccccceveeverniecieecneene 162
D Warranty of Title 10 GOOUS........cccoveeeeieieeere e 164
E Statute of LimitationS........cccvvveieieiiese e 165

Vii



GUIDE TO NEW JERSEY CONTRACT LAW

10.3

104

105

10.6

viii

10.2.4 Other StatUtOry WarTantiES.......ccceeverieeiieciie e e st e seesee e sreeste e seesse e e s sneesnneenee s 165
A. New Jersey’ S“Lemon LaW” ........oooveieriieee e siee e see e e esnee e 165
B. The MagnUSON-MOSS ACL.......cciiiieereeeere st 166
IMPITEA WEITANTIES ...ttt n e ene e 167
O [ W €T 3T - PSSR 167
10.3.2 The Uniform Commercial COUE............coii it 167
A. The Implied Warranty of Merchantability ...........coocevvieiiiiieneirreeeee 167
B. The Implied Warranty of Fitness for a Particular Purpose...........cccocceeneee. 170
10.3.3 New Jersey Consumer Fraud ACE ........coeoeeieeniresesiesieee s 172
10.3.4 Common Law Implied Warranties..........cccceveieeiesiseeie e 174
Disclaimer Of WaITaniES.......cc.o ittt ettt 175
L0 [ €= 1= S 175
10.4.2 Warranty LimitationsS..........coeoeieiierieeeese et ee e eee s 176
A. EXPresS WarTantiES........cceiiiiniiieeeeeeesestese et 176
B. Disclaiming the Implied Warranty of Merchantability...........c.cccccovevennnen. 176
C. Disclaiming the Implied Warranty of Fitness for a Particular Purpose....... 178
10.4.3 Defeating DiSCIAIMES.......ccciiiiieeerie ettt e e te e e seeseeeneeneeas 178
A. CONSPICUOUSIIESS. .....eeeeneeteeneeseeseeeeeseeeseeseesneessesseensessesseesesseeneessesseessssesnes 178
B. UNCONSCIONEDITITY ... 178
Limitation of Remedies and DamagesS..........cccvviieeeriiiieieseseesee e ettt 179
0T A [ €= 1= o OSSR 179
10.5.2 LiqQuidated DaAMAgES .......ceiueiueeierieeieriestee et ee et see st eneestesreeneeseeeneessesneeseeseeaneens 180
A. [N GENEIA ..ottt st ete s reeaestenneentenre s 180
B. REASONADIENESS.......eiiii et nne s 181
C. Circumstances Of the CaSE........ocuierieieirererese s 183
D. FiXEA AMOUNL ...ttt 184
E. LBNGUAE. ... ceeeeee ettt st et et sbe e sae e sae e snne e 185
10.5.3 Contractual Modification of Limitation of Remedies............cccocevevevvnivncieninsieeiennne 185
A. TN GENEIAL ...ttt e st reeaeseeeneeeens 185
B. Remediesin Addition to or Substitution for those Provided in Article 2.... 186
C. Types of Limiting ProVISIONS .......c.ccceeviiieieereesee e seeseesee e ese e esseeseeens 187
D. RePair/REPIGCEMENT ...t 187
E. Failure of Essential PUMPOSE .........ooviiriieiiereeeee e 188
F. Consequential DaAmMAJES.......cccoveeveereiiere e 189
Warranties: Drafting CONSIAErationS ...........cceeveieeieese ettt e 191
O3 A [ €= T - S S 191
10.6.2 Drafting EXPress Warranti€s.........c.covieerereeeenieseesee st see e ee e sse e seeseeeneens 192
10.6.3 PUIChESE OFUENS......coeieeeeeie ettt sttt e ae e aesteesa e aesneeneenne e 192



10.7

111
11.2
11.3

114

115

116
11.7

121
12.2

GUIDE TO NEW JERSEY CONTRACT LAW

10.6.4 Drafting Effective Warranty DISClaimMErS.........ccccevceiieeieeiiee e see e eeesiee e 193
10.6.5 Drafting Effective Remedy and Damage LimitationsS............ccceeveeveereeienneesiensieenns 193
Litigation CONSIAEIaliONS........eeeeieieeeeieeeeee et eee ettt ee st s e e seesae e e e seesreeeeseesreeneeeneenes 194
CHAPTER 11
CONTRACT CONDITIONS
OVEIVIBIW ..ottt ettt e e st e e st e e s he e eaeeeabe e te e sbeesbeesaeesaeesasesnteenteeteesteesteesreesnsenns 197
NNz 00 =) = @0 0T [ o o IS 198
TYPES OF CONUITIONS.....cccueiiieeieieieeite e st e st e s e st e st e e e et e e st e e sreesreeeseeete e seesseesaeesneesneeenseenses 198
I 30 o g o ] 1o g 1 = (= 0= 0 = | RS 198
11.3.2 CoNditioNS SUDSEUENT ......c.ceveieriirieitesierie et 200
11.3.3  IMPlied CONGITIONS ......ccueeeeeeeiiriesieee et sn e enes 200
Satisfaction Of CONAITIONS.........ccceeiiiiiciii et s reene e 201
I R L 1= = PRSP 201
11.4.2 Substantial PerfOrmManCe..........ccvecieiieeieiiee e es et re e s e e s reenre e 202
11.4.3 Impossibility and GOOd Faith ..........cccoviiiiiiiiece s 203
11.4.4 The Franchise PraCtiCES ACE ......eo ittt s ere e 203
Non-occurrence Of CONAITIONS.........ccccviiiiieie e s reeaesre e 204
T R L 1= = SRRSO 204
11.5.2 EXCUSEA NON-OCCUITENCE. ......ceeireeiteeiteeseeseeeteesteestesssesssesssssssesssesssesssesssesssesssesssenss 205
Drafting CONSIAEIALIONS. ......ccveiieieeeestieeeste e ee et ste e e ste e e seestesseessesteesaessesseenaessesnenneenes 207
Litigation CONSIAEraliONS........cccueiuiieeticie et see ettt et re e s re e e aesreese e tesreennenes 208
CHAPTER 12
PERFORMANCE, BREACH, AND EXCUSED NON-PERFORMANCE
OVEIVIBIW ..ottt ettt e st e st e s ae e eaee e st e e te e steeaaeesaeesaeeantesnteenseenseesteesrensnensnsnens 209
Performance and BreaCh............cooee ittt e 211
12,21 INGENEE ..ottt ettt ettt et e st e e be e be s besaeesbesaeensesbeeaeesresreennans 211
12.2.2 PerfOrManCEDUE........ccieciee ettt et et saae s be e be e sbeesreesaeeenreenreens 212
A. T o= - 212
B. Duty to Comply with the Terms of the Contract ..........cccccoeveeviervcrccecenene 213
C. Performance of Contracts Subject tothe UCC ... 216
D. Implied Aspects of the Performance TErMS ........ccoocevvveeiene e 224
E. Timefor PerfOrmanCe..........coooiei e 226
12.2.3 TYPES Of BIEACK.....c.ci ittt sttt sreenne s 227
A. Anticipatory Breach or Repudialion..........cccccevcvvieecensieesee e 227
B Material BreaCh ........cocv ittt 229
C. L0 KoV ESY =] 1= ol o 230
D Bad Faith BreaCh .......cceouieiiie ettt 231



GUIDE TO NEW JERSEY CONTRACT LAW

12.3

124

125

131
13.2

133

12.2.4 Substantial PerformManCe.........cceeceeieeiee ittt e e e
Excuses from Complete PerfOrmanCe...........ccceeveeieeieriie e crieesee e see s eee e e s e snee e
2 T T o T T 0=
12.3.2 ITMPOSSIDIITY ..o
A. TN GENEIAL ...t s r e e sre e re
B. Objective versus Subjective Impossibility........ccccovevevie v
C. A (Yo o o P
D. Impossibility under the UCC ..o
12.3.3 Frustration Of PUIMPOSE.........cciiiriirieieieiesesie sttt
Cancellation or Alteration of CONtraCt TEMIS........ccveveveieerieseeese e seesae s
o T g T T 0 SR
12.4.2 Abandonment, Mutual Rescission, and CancCallation ...........ccceveeeeeeieiieeeieeeeeeereeens
A. AN o100 (0] 0011 o | S
B. Mutual Rescission and Cancellation...........cccoceeveecieeieeiec e,
12.4.3 Novation: Discharge by Superseding CONtracCt............cocvevieveeviesisieeseseee e e
Waiver of StriCt PErfOrMEaNCE ......coceiiee et ee s
12.5.1 Accord and SatiSfaCtion .........ccieeieiiir i
12.5.2 Release and Covenant NOt t0 SUE.........cccceeierieeiiie et et
A. el T = = | R OSR
B. REIEASE. ...t et
C. CoVENANE NOL 1O SUEB......eiiiiee e

CHAPTER 13
DAMAGESFOR BREACH OF CONTRACT

A. TN GENEIA ...ttt r e e see e naennean
B. Calculating a Party’ s Expectation Damages...........coevereereeenenenesenieneenes
C. L OSE PrOfItS....cueeueeiiriestisiesie ettt
D Present ValUE.......cooiieee e e
E. Medical TreatMmeNt .........cooiee e nee
F. Mental SUFFEITNG ......ooe et
13.2.2 REli@NCE DAMAJES.......ccueeeeeiieiieierieste sttt sttt b bbb nn e ens
13.2.3 RESHTULION. ...cuiitiriiiiiteieeeeeiee sttt sttt bt st e bt n b nns
LimitationS ON RECOVENY ......cccueeiieiieieeiiestesteesteesteeste e st e s ree e eee e te e sneesneesneesneesneeeneeenseesens
G0 T R I 0= ] 11 o PRSP
T o O TU L= (o] o IR RSNSOI



134

135

141
14.2

14.3

GUIDE TO NEW JERSEY CONTRACT LAW

13.3.3 FOrSEEANITITY ..ottt enas 268
G O 1 = ] 1SS 268
TS ST |V T o 1o SRS 269
13.3.6 ECONOMIC LOSS DOCIINE ...o.veeiicieceiesie ettt st st sne e eeeneenne s 270
A. BaCKGIOUNG........ocueeieiiecie ettt e e nrenre s 270
B. The Economic Loss Doctrine after Spring MOtors..........ccocevecvececveesieennen, 272
C. Fraud and Misrepresentation ...........cc.ceoeeeereneereeneneere e 275
13.3.7 Financial Status of the Defendant.............coooreieie e 285
Liquidated DamageS ClaLSES..........ccuiiririirierieieieesie st sttt see s 285
o R [ W €T T PSSP 285
13.4.2 REASONEDIENESS.......coitiieieieiiteee ettt sttt ea e e et et sae et e sbeeneeseesreennens 286
A. T 0T = ST 286
B. Anticipated or ACtual Harm .........cooiiiieee e 287
C. DIffiCUIty OF Proof .......cooiiiiiccieiseses e 287
13.4.3 Circumstances Of the CaSE..........couviriririie e 288
13.4.4 FIXEO AMOUNE .....ocuiiiiiirieieiece ettt sttt e et e e eseesesneseesee e e e e e nns 289
L1345 LANQUABHE .....eeetieiiee ettt ettt sttt be e aee e e e be e sbe e sae e saeesabeenbeenbeesbeesneeenneenneans 289
Damages UNAer thE UCC ... .ottt e e st ne e 290
G 00 R 1 g4 0o (1 o) RO 290
13.5.2 SAler' SDAMAGES.....cciceeiieceiee sttt ettt te et sre et saeestesbeeeesrenreennens 291
A. N.J.SA. 12A:2-706 - ReSale DAmMagES..........ccevvreereererereseniesiesieseeneseseneens 291
B. N.J.SA. 12A:2-708 - Market Damages and Lost Profits..........ccccceecvneeenee. 291
C. N.J.SA. 12A:2-709 - Action for the Price......cccecevvveece v 292
D. N.J.SA. 12A:2-710 - Incidental Damages...........ccoerveererenerierieniesieseeeeiens 293
13.5.3 BUYEI' SDAMAYES.......ceiieiieiiieiiti e st e steesee st e e e st e e reesseseteeste e sreessaesneesnseereenreessenss 293
A. N.J.SA. 12A:2-712 - Cover DamageS.........ccevcererereiieeeieesieeesieeesreeennees 293
B. N.J.SA.. 12A:2-713 - Market Damages .........cccevuervereeeeereneseeseneeseesenensens 294
C. N.J.SA. 12A:2-714 - Nonconformity of Accepted GOOUS..........ccccoveeerennene 295
D N.J.SA. 12A:2-715 - Incidental Damages...........ccoerueeeerenerienenieseseeeeiens 296
E N.J.SA. 12A:2-715 - Consequential Damages.........ccccevvveeveireeieesieseesnnnes 296
CHAPTER 14
SPECIFIC PERFORMANCE
L@ Y= = T USSR 299
The Enforcement Of PerfOrManCe..........cocovieierinirese e 299
O R o 1 (=0 TUTES ] (=SSR 299
14.2.2 Provision for Liquidated Damages..........cceruerueerererieneseeieseeeesee s eee e eee e seeeneens 300
D= 0= O 301

Xi



GUIDE TO NEW JERSEY CONTRACT LAW

I T VAV = TRV o gl =i (0] o] o 301

B O [ g Tor == N =T L3S 301

14.3.3 Statute of Limitations and Laches..........ccccecvveviiiiicie s 301

144 Particular TYPES Of CONMIIACES........civeeeuerieriirieriestesie ettt sre b e s e e sne e 302
L1441 REEI ESALE ......oouieiiiiieeee ettt et 302

14.4.2 Personal PrOPEITY .....cccieieeiii ettt sttt st ste et sre e s enn e s nte e s neesneesneennes 303

14.4.3 Output and RequiremMent CONIACES..........ceiriieirre e 303

N S Yo @] = o £ TS 304

O 0 | =T 0 PSP 304

I T AN o] = o RSN 304

145 Variations on the Enforcement of Performance..........cccccevvevee e cce e 305
T T [ €= 1= SRR 305

14.5.2 Additional or Incidental REIIES .........cocevei e 305

T4.5.3 DBMBGES......eeiueeeerteeeeiteeieeste st et e st sseesr e st e e e e s bt sheeaeeabe e e e seeeheeabesbe e e e bt saeennesreerenreaneeas 306

CHAPTER 15

THE EQUITABLE REMEDIES OF REFORMATION, RESCISSION, AND RESTITUTION
ST N @ V= V= SRR 307
T = = {01 107 1o SRR 308
15.2.1 When Reformation iS APProPriate.........ccoviicceerieieesiesieeeestesteesiesreeee e sreesae e eeeneens 308

A. I TS 0T - | 308

B. Mutual Mistake Of FaCt........ccceieiiiiiececcee e 308

C. Unilateral Mistake Involving Fraud or Unconscionability ............cccceeeeaee.. 309

D. MISEAKE O LAW ..ottt sttt s e saeas 309

15.2.2 Unilateral Mistake WithoUt Fraud ...........cccoveveeiiieene i 310

15.2.3 BUIdeN Of PrOOf .......ocviiiiiiecic ettt snee s 311

15.2.4 Election Of REMEAIES.......cociiiei ettt et re e 311

15.25 Standard of REVIEW ON APPEAL .......ooiieeee et 312

T T = L= o 1= = o] o SRR 312
15.3.1 When aContract may be RESCINAEd ..........cccoueiiiieiiseee e 312

A. MULUl AQFEEIMENT ......ecieeciee et e et enae e sae e reesneesnnas 312

B. Fraud or MisrepreSentation..........c.cceoieeerereeeese e 313

C. Material BrEaCh........cccoccv it et 313

D. INValidity Of CONIACT........cceieeeeirieeee e 314

E. Unilateral MIStAKE........ocviieiieciece ettt 315

F. Failure of CoNSIAEration ..........cccevieiieiiecieese e 316

G. MULUSl MISEBKE........eceiiecieieeeee e sne e 317

15.3.2 RequirementS fOr RESCISSION. ........cuiirririiriirieieieieesie et 318

Xii



154

16.1
16.2
16.3

16.4

16.5

16.6

GUIDE TO NEW JERSEY CONTRACT LAW

A. TN GENEIA ... ettt eas 318
B. (1= g\ o1 o S 318
C. REASONEDIE TIME ... 319
D. SEAIUS QUO ANttt sttt ettt st s b e sbe e sseesneesneeens 319
E. ClEaN HANGS.......coveieeeee et 320
15.3.3 Statutory Provisions Regarding RESCISSION.........cccveierrieeeieeeieeseeseeseeseeseeeneeeneeens 320
A. ThE UCC GENEIAllY ...ttt 320
B. The UCC' s Fraud EXCEPLION .....ccoiieeeeeeeeeiee e 321
C. Door-to-Door Home Repair SAlES ACE ......ccoveeeirieirieeeeeeee e 321
RESHTULION......ceeet bbbttt sttt ettt b enas 322
S L W €= 1= - SRS 322
15.4.2 ElEMENES ..ottt sttt sttt seetenaente e e e e e e eneanas 323
A. 1N GENEIA ...ttt e e eas 323
B. Lack of an Enforceable Contract ............cooevvveevesence e 323
C. UnNjust ENFICHMENT........coiiiiiciece e et 324
15.4.3 Measure Of RESHTULTON.......ccc.oiiiieiiie ettt nee s 326
CHAPTER 16
PRINCIPLESOF CONTRACT DRAFTING
[F 10T [N o1 oo I OSSPSR 327
CONLIBCE SITUCLUIE........ee ettt sttt e b e bt e sb e e sae e smn e e e e e resaneenneans 329
Preliminary CONSIAEIaLIONS ........ccoiieeiiieeeie et see e saesae e e e nesaeeeenes 329
16.3.1 Client Attitudes toward CONLIACES .......ccvieeiereiiere et nee e 329
16.3.2 The Preliminary CONfEIENCE. ..ot 331
16.3.3 Preliminary Documents: Lettersof Intent ..........ccccevvveeceie e 333
R N 0 TC N T £ D | PSR 334
16.3.5 FOrms and CheCKIiSES.........ooiiiiieeee et 336
PrinCIipIes Of DIaftinNg .......cocoeeeieieeeeeese et see e e e sneenee s 337
L6.4. 1 ClATTY c.veeeeeeeeeieeteet sttt ettt b ettt b et ne b e et neenas 337
16.4.2 COMPIELENESS.......eceetiieeeite ettt sttt et s e st e s teeaesbesreentesreeneestesneesenreennens 338
16.4.3 Consumer Contracts. New Jersey’s Plain Language ACt .......cccceeveeveeicevseeecieeieeens 339
Subsequent Drafts Of the CONIACE..........coee i 340
16.5.1 TheLaWYEI ' SROIE .....oceeiieeee ettt seeeneens 340
16.5.2 NEQOLIELION STALEJY ....e.veveeeueeierieriesteriesieste et sre st sr s se et sr b e e e e e e 341
TypiCal CONLIACt SITUCIUIES .......eveieeecie ettt ettt st te et r e re et sneeneesnesneennas 342
16.6.1 BUIlAING BIOCKS........ci ittt e re e ene e 342
16.6.2 RECIHAIS ...eeieeieeeiieieeie ettt sttt te e et e e e e e seeseeseeaentesaeee e erennan 346
16.6.3 SUDJECE MBILEN ......cuecvicieeiecieieeeeee ettt sae e a e e neeneenas 346



GUIDE TO NEW JERSEY CONTRACT LAW

16.6.4 CONSIAEIBLION ......eveeieieeeiete ettt ee ettt ettt s te et e sbesreeeesaesneesbesneeneeseeeneens 347
16.6.5 Warranties and REPreSENtations.........ccceeveeiieeieereeseesee e e e e e e 348
16.6.6 RISK ATOCAION ......eeiiieeieeie ettt ettt see e e eseesneeneeseeenee e 349
I A o o 1 1o o PP SPR 350
16.6.8 PEITOMMENCE.......coiiiiiiiece et b ettt enes 351
16.6.9 DS AN TOIMN...c..eiiiiiieiiite ettt ettt st esbe e e nbesee et e sbeeneeseesreaneens 353
16.6.10 BOHEIPIALE. ... e ieeeeeese ettt ettt ettt s sne e e eeene e eesreeneeneeas 354
16.6. 11 SIGNALUIES.....cuevetiteiteeee ettt sttt s bt r e e et e e e e st renr e renr e s e e e nns 360
16.6.12 Interrelated DOCUMENES. .......coiiiieierieeeese ettt see et este e eneeneees 361
16.7  Drafting Arbitration ClAUSES........cccvceeiiiiceesi et st besre e et sneennas 362
0 R 1 011 {00 (1 o] o RPN 362
16.7.2 Prosand Consto ArbDitralion..........ccooeeeiiiieiini et 363
16.7.3 Determining the Type of Arbitration Clauseto Include.........c.ccooevvieiiieecennenens 364
16.7.4 Choicesin Drafting Arbitration ClaUSES.............coviierieieienreres e 365
16.7.5 Sample Arbitration ClaUSES ........ccceeceieieeie et eae 366
16.8 Employment Contracts: Special CONSIAErations...........cceveeeveeieerciesiieereerieesee e see e eee e 367
16.9 Prenuptia and Palimony Agreements: Special Considerations...........cccocveeeeeereeieeneneenenee. 368
16.9.1 Standard Prenuptial and Palimony AgQreements..........cceoeveererereennseereeseseeneeneenne 368
16.9.2 Drafting Prenuptial and Palimony Agreements..........ccoevererereneeieseseseseesieseeseens 370
CHAPTER 17
LITIGATING CONTRACT DISPUTES
0 @ V= V= SRS 371
17.2  Pre-filing INVESIIGAiON ......c.oiiiiieeeeeee ettt 371
17.2.1 FaCtual INVESLIGAION......cccciiieecieitieie ettt sttt sreenneas 372
17.2.2 WWITNESSES ...ttt sttt sttt sttt ettt et e st et e e st eseese et e see s et e e eneenensennas 373
17.2.3 DOCUMENES ......eiiieeieeteeiee st eestee st e ettt be e s ae e s ae e saee s abeeabeesbeesbeesaeesanesanesabeenbeenseenes 374
17.2.4 Initial Legal RESEAICN .......oceiieeee et 374
17.3  Pre-filiNg ISSUES ......oiuiieiieeeeeeee ettt 377
17.3.1 Prefiling Settlement POSSIDIItIES..........cccovviiiiiieee e 378
17.3.2 ChOICE OF FOIUM ....couiiiiiiieite ettt s b e s et sne e e e seeenee e 381
G T = (= 1100 Y S 385
G I A @ o T Lo o I PR SN 386
2 o o[ 386

Xiv



